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RESIDENT ALIENS AND TREATY OBLIGATIONS 
DISCUSSION^ 

Mr. Sidney L. Gulick : Many important points have been 
brought up in the discussion thus far, upon which I would 
fain spend considerable time, and yet in ten minutes it will be 
impossible to range over the whole breadth of the material 
which has been brought before us. 

First let me speak with high commendation of that admirable 
paper dealing with the question of providing adequate protec- 
tion for aliens in our country. In this connection I would like 
to call your attention to a pamphlet which you will find on the 
table in the registration room entitled, " To the President and 
Congress of the United States of America." It deals with the 
same problem, and shows how some of us have been quite 
solicitous with regard to the failure of Congress to pass the 
needed laws. Proper laws would make practically impossible 
such anti-Asiatic mob violence as we have had in the past. 
I trust you will get that document and look at it. 

I should question Mr. von Kaltenborn's statement that no 
foreigner can secure land in Japan except by subterfuge. It is 
thirty years since I went to Japan, and I know that at the 
beginning that was certainly the case. But if you remember 
the history through which Japan has passed and also the ex- 
traordinary pressure of population there, is it strange that 
Japan should be solicitous about letting land rights go into 
the hands of the powerful, aggressive, wealthy peoples of 
other lands, a thing which might work to her own injury? 
Rigid restriction of ownership of land among the Japanese 
was quite natural. When the treaties were ratified, however, 
in 1899, and foreigners were given free range of life in Japan, 
privileges were also extended with regard to land ownership, 
or land holdings, perhaps I should better put it. All the pieces 
of land that were then held by mission boards in the names of 

^ At the morning session, May 31. 
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Japanese were gradually transferred to land-holding corpor- 
ations formed in accordance with the new laws of Japan. Thus 
was done away that earlier method of holding land, which, 
nevertheless, I wish to state was perfectly well known to the 
Japanese authorities — that, namely, by the lending of names. 
Provision was also made for long-time leases known as " super- 
fices," whereby individual foreigners could own land. I am 
myself an owner of land in this sense. I have leased it for 999 
years. I do not have the privilege of mining down into the 
ground and taking all the minerals that may be there, through 
to the center of the earth. If that privilege however should 
be granted in the course of 999 years, I may have it without 
the payment of an additional cent. I have paid for the leas- 
ing of that land in a single lump sum at the beginning, and I 
can transfer that lease to others. I contend that that is 
practical ownersihip. 

Many statements with reference to Japanese dealings with 
occidentals are of a similarly faulty nature. They rest upon 
the experience, perhaps, of 1870, 1880 or 1890, and not of the 
period since 1 900, when Japan entered into new relations, 
when she secured her revised treaties. 

Mankind is entering into a new era of its history. This is a 
familiar thought, and it is natural that we should phrase this 
thought in the light of what is taking place in Europe, the 
frightful tragedy of a great world war. And yet there is no 
more important factor in the history upon which we are enter- 
ing than the relations of the white and yellow races. For a 
hundred years we have been doing what we can to awaken 
those great nations of the Far East. "Asia is a sleeping lion ; 
let her sleep, for when she wakes, she will shake the world," 
Napoleon is reported to have said. We have not let her sleep ; 
we have done everything we could to waken her, and she is 
awake. Japan discovered that the old policies were no longer 
practicable. Since 1868, when the new insight came to her 
leaders, Japan has been entering into the life of the world, with 
the utmost rapidity and insistence. She is determined that 
she shall not be found wanting in the competition, and if need 
be, in the struggle of the nations. 
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New Japan has been a mighty factor in the awakening of 
New China. What is the attitude of New China toward us 
today? She is looking to us perhaps more than is justifiable, 
not only for political help which she probably will not get, but 
for ideals, methods and education. Those she will get. 

Now, it is saddening to think that while we have dealt with 
China splendidly over there across the Pacific, as we have also 
dealt with Japan splendidly over there, in dealing with 
Japanese and Chinese laborers in this country we have not 
been fair or friendly. We have not used those methods of 
treatment and applied those ideals which are calculated to send 
them back to their own lands as our friends. We have rather 
done the reverse. We are aware, most of us, that we have 
dealt with the Chinese far worse than with the Japanese. I 
think it is a fair question w'hether the California anti-alien 
land law is a contravention of the treaty with Japan, but there 
is no question whatever that our laws, pcissed by Congress, 
have invaded the treaties with China. 

To my mind the great problem which confronts the United 
States in its relations with the Far East is not so much its 
relations with Japan, as its relations with China. What is to 
happen in the decades ahead ? Unless we revise our treatment 
of the Chinese in this country, and give them the treatment we 
have promised, unless we give them the equal protection of 
life and property which we give to the peoples of other coun- 
tries, the day will not be far distant, perhaps only two or three 
decades ahead, when China will begin to demand of us the 
observance of treaty rights, and the giving of these privileges 
for which Japan is now asking. 

In this connection may I refer you to the pamphlet, " Asia's 
Appeal to America " ? It gives the terms of the treaties with 
China, and points out the invasions of those treaties, and the 
consequences which are likely to come. I would also call your 
attention to the pamphlet "A Comprehensive Immigration 
Policy and Program." It presents a plsm for dealing with 
the whole question of immigration. It advocates restriction 
of immigration, the education of immigrants here under federal 
supervision, and the giving of citizenship to all who qualify. 
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I wish to dwell for a moment on this last point. I feel that 
the world has advanced so far that discrimination with regard 
to the giving of citizenship to those who qualify is no longer 
desirable. Mankind has entered into a great new era of its 
history. The old geographical barriers, the oceans and moun- 
tains in consequence of which the separate races and civiliza- 
tions have come into existence, have broken down. The world 
today is very small. It is because the world has become so 
small and because mankind has succeeded in getting such a 
hold upon the gigantic forces of nature, that the great tragedy 
of Europe is taking place. We are able in a few weeks to 
send tens of thousands of soldiers across the sea to take part in 
the great world conflict. 

This fact is becoming increasingly clear: The first contact 
of great peoples as a rule takes place through the inferior ele- 
ment of each side. I do not like to call them bad men, but the 
relatively irresponsible, the relatively undeveloped of each side 
are the ones who first make contact with the others — sailors, 
small traders, adventurers and the like. Hence has come to a 
large degree their mutual ill-will and misunderstandings. The 
reason why we thing so ill of the Japanese and the Chinese is 
very largely because of the immigrants who came to us from 
them ; and the reason why they have thought so ill of us is be- 
cause of the character of many of the people who went to their 
lands in the early days. The reason why South America has 
thought ill of North America is largely because of the char- 
acter of many who went there. 

That period, however, is passing. We are coming to see that 
every great people possesses a large body of noble-minded men 
and women who have ideals, and the desire to make life noble 
and worth while. Each great religion has thought of itself 
as the religion of the world, and of the others as false. We 
are beginning to see that that is absolutely untrue, that in every 
religion there is a great body of truth and nobility which we 
should respect. 

The point, however, which I wish to emphasize is this: 
The law of the United States, which settled the question of 
citizenship in 1 790, and limited citizenship to free white men, 
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was established before we had this modern understanding of 
the nature and relations of races. Its object moreover was to 
prevent slaves and Indians from becoming citizens. In 1873 
the law was changed to include men of African birth and 
African descent. Up to 1906 that law was interpreted liber- 
ally. Hungarians and Finns, Turks, Armenians and Syrians 
are given citizenship. Even Hindus in California are being 
naturalized. But since 1906, by a special order of the State 
Department, our courts have been instructed to enforce the law 
of naturalization strictly. But even since that date the courts 
have interpreted the law liberally with regard to all the others, 
including Mexicans, but strictly with regard to the Japanese. 
A special law was enacted in 1882, you will recall, with re- 
gard to the Chinese. 

We have come into a new era in the relations of the great 
races. We have got to learn to live together. We can do 
this only on a basis of honorable relations and equal treatment. 
I believe in the restriction of all immigration on a common 
principle. I also believe that those whom we allow to come 
and to stay should be given every privilege, including that of 
citizenship, if they will properly qualify. We should say to 
them, "If you will become a loyal citizen, will support our 
democratic institutions, live in harmony with our people, 
and co-operate with us in making democracy a success, then 
we will give you the privileges of citizenship." These are the 
things for which I contend. 

Mr. Lynn Helm, Los Angeles, California: I have been much 
interested in the discussion this morning, especially in view of the 
fact that I have been very friendly in California with both Japanese 
and Chinese, my associations with them having been more than 
agreeable. I want to speak with reference to the prevention of states 
passing laws that are discriminatory and violative of treaties. The 
prevention of such action will operate to prevent future disagree- 
ments between this country and otherwise friendly foreign nations. 

There is no doubt that any such legislation which is in violation 
of the terms of a treaty, is void. A treaty, when adopted, becomes 
a part of the supreme laws of the land, and any law passed by legis- 
lative bodies in violation of such a treaty, is void. 
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There has been for some time a federal law that in a proper 
proceeding the district court of the United States, composed of at 
least one circuit judge and two district judges or circuit judges, 
can declare a state law unconstitutional, or in violation of a treaty. 
Thus, when Arizona passed a law prohibiting the employment of 
aliens in the mines of that state, intending thereby to prevent the em- 
ployment of Mexicans and other foreigners, three of the federal 
judges of the United States, sitting in the United States district 
court in Arizona, declared the law unconstitutional and void. 

It is a principle of equity jurisprudence that equity will enjoin 
the enforcement by criminal process of an invalid law or ordinance 
where property rights are involved. 

Thus, there is a remedy provided for the annulment of state 
laws which affect aliens, and are in violation of existing treaties. But 
more often the evil existing is the threatened adoption of such laws. 
The mischief is done by the threatened passage by the state legis- 
lature of such laws. These laws may affect a treaty between the 
United States and a foreign country, giving the citizens of a foreign 
country the right of any most-favored nation, and the passage of a 
law in violation of such a treaty might probably involve this nation 
in a war with such foreign country. 

It has occurred to me that there should be an act of Congress 
under which the district court of the United States, or even the 
Supreme Court of the United States, might be enabled to prevent 
the enactment of legislation that would in the end be declared void, 
as being in violation of treaties or the Constitution of the United 
States. Such preventive regulation would avoid troubles that we 
have had in the past with reference to discriminatory legislation by 
the several states. It is only with the greatest difficulty that such 
legislation has been prevented by the administration at Washington. 

This is illustrated by the attempted passage in the state of Cali- 
fornia of laws to exclude the children of Japanese from the public 
schools of California. Alien land laws have been adopted by the 
legislature of the state of California, and recently alien land laws 
were introduced in the legislatures of Idaho and Oregon, aimed at 
Japanese ownership of lands, and it was only because of the influence 
of the senators of the United States and the representations of the 
authorities at Washington at the time of the severance of our rela- 
tions with the government of Germany, that these bills were with- 
drawn. 
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Now, if a law could be enacted by Congress, giving to the 
attorney general of the United States, familiar with the laws and 
treaties of the United States, power to invoke the aid of the United 
States courts in the beginning, at the time of the introduction of 
such alien bills in the legislatures of the several states, when the 
danger is threatened, we would be able to find out, and probably 
satisfy foreign nations, before its passage or adoption, whether a 
proposed law was in violation of a treaty or the Constitution of the 
United States. The purpose would be somewhat similar to the pur- 
pose of a similar law actually in effect in the state of Massachusetts. 
In that state, when legislation is proposed, and it is desired to deter- 
mine in advance whether or not it will be constitutional, it can be 
submitted to the supreme court of Massachusetts for an opinion. 
Similarly, by application of the attorney general of the United States, 
to the United States courts, either in the district court, with three 
judges sitting, one of whom should be a circuit judge, or in the 
Supreme Court of the United States, against the state or its authori- 
ties, to enjoin the enactment of such a law, we would avoid the 
danger of conflict between the United States and foreign nations, 
that may now arise out of the desire on the part of certain persons 
to pass laws in the various states, calculated to create friction be- 
tween ourselves and such foreign nations. 

There is nothing novel in this, for equity can and will restrain a 
threatened wrong or injury which may be inflicted, especially where 
property rights are involved. Moreover, the power to make treaties 
being vested in the president and Senate of the United States, the 
power to make the treaty impliedly carries with it the power to en- 
force the treaty obligations. The right to bring this suit, therefore, 
should be given only to the attorney general of the United States, 
who would be most familiar with the treaty relations between the 
United States and foreign nations, and as a member of the cabinet of 
the president would know the necessity of such extraordinary action. 

Hon. Henry St. George Tucker, Lexington, Va. : Five minutes 
is a short time in which to answer the able and scholarly papers of 
Dean Hall and Professor Hyde. Dean Hall in his paper generally 
sustains Butler, Corwin and others in the doctrine of an unlimited 
treaty-making power. I find myself quite imable to agree with that 
proposition, and elsewhere I have sought to controvert it.*- Dean 
Hall, as others of his school, reads Article II, section 2, as follows: 

1 Limitations on the Treaty-Making Power by H. St. George Tucker, Little, 
Brown Company, Boston. 
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"All treaties made or which shall be made shall be the supreme law 
of the land, and the judges in every State shall be bound thereby," 
etc., whereas Article II, section 2 of the Constitution reads: "This 
Constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made or which shall be made, 
under the authority of the United States, shall be the supreme law of 
the land ; and the judges in every State shall be bound thereby, any- 
thing in the Constitution or laws of any State to the contrary not- 
withstanding." It will be observed in this article that " this Con- 
stitution " is placed first, " the laws of the United States which shall 
be made in pursuance thereof " second, and " all treaties made " etc., 
is placed after the other two. This clause does not single out the 
treaty-making power alone as supreme, but in the same language 
in which supremacy is given to the treaty-making power, supremacy 
is given to the Constitution and the laws of the United States which 
" shall be made in pursuance thereof " and if the location of each 
in the sentence is to be reckoned according to its importance, the 
first " this Constitution " and second, the " laws made in pursuance 
thereof " would be prior in dignity to treaties. Is the law of Con- 
gress to be held unconstitutional because not in pursuance of the 
Constitution, and the treaty to be declared free from such restrictions 
when it is declared that they must be made " under the authority of 
the United States "? Dean Hall's position, I respectfully submit, is 
not upheld by the decisions of the Supreme Court. That court in 
my judgment has never held that a treaty annuls the law of a state, 
though some judges of that court have, in dicta, asserted that 
principle.^ 

I think no case can be shown in which the issue as made by the 
pleadings between a treaty and the laws of a state contrary to it has 
been decided declaring that the treaty nullified the state law.* 

I do not hold that every law of a state in contravention of a treaty 
must stand against a treaty. Far from it. But those laws which 
represent the essential duties of a state, though contrary to pro- 
visions of existing treaties, have been upheld' 

Let me illustrate my meaning of the limitations of a treaty by 

1 Ware v. Hylton, 3 Dal. 199 ; Geoffroy v. Riggs, 133 U. S. 270. 
^ Tucker's Limitations of the Treaty Making Power, pp. 143, 173, 284, et 
seq. 

' Rocca V. Thompson, 232 U. S. 318 ; Patsone v. Pennsylvania, 232 U. S. 142 ; 
Compagnie Francaise v. State Board of Health, 186 U. S. 380; Heim v. 
McCall, 239 U. S. 
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a state law: Suppose a treaty made by the United States with 
France, in which France gives the citizens of the United States a 
right to do business of any sort in France at wholesale or retail, and 
reciprocally the same rights are granted a Frenchman in America. 
I live in the little village of Lexington in the state of 
Virginia; recently we have come to live under the enlightening in- 
fluences of a rigid prohibition law. Suppose a Frenchman should 
come to Lexington and open a bar room. This the law of Viriginia 
prohibits, but the supposed treaty with France permits. The 
Frenchman is at once brought before the judge for violating the 
law of Virginia. This he laughs at and says, " I have opened my 
bar room under the treaty between the United States and France, 
which Dean Hall declares annuls the state laws which controvert it." 
The judge of the court admits his plea as valid, and allows the bar 
room to remain. I as a citizen of Lexington, owning property 
there, paying taxes there, having sons who are in the army of the 
United States or attempting to enlist in it in defense of their coun- 
try, find the Frenchman's business so profitable that I determine to 
open a bar room myself. Promptly I am taken before the judge 
and equally promptly I am lodged in the county jail for violating 
the law of Virginia. At least I have the solace of seeing my 
friends going daily into the Frenchman's bar room for refreshments 
Can these things be? Was such interpretation intended by the fram- 
ers of the Constitution of this treaty power? The case of Compagnie 
Francaise v. Board of Health, supra, illustrates my position fairly. 
A French vessel with four hundred immigrants on it, came 
up the Mississippi River to New Orleans. There was yellow fever 
in New Orleans, and Louisiana had declared by law a quarantine 
against any city of the state infected with yellow fever. The quaran- 
tine officers stopped the ship, but the captain claimed his right to 
proceed under a treaty between the United States and France. 
This brought up what seemed to be a direct conflict between the 
treaty and the law. The Supreme Court sustained the law of 
Louisiana. Two justices dissented, Harlan and Brown, holding that 
the case was a direct conflict between the law of Louisiana and the 
treaty, and that when such was the case the treaty must prevail. 
The court in its decision did not hold that the law of Louisiana 
annulled the treaty, but Judge White in rendering the opinion of 
the court said, " The treaty was made subject to the enactment of 
such health laws as the local conditions might evoke, not paramount 
to them." The treaty provided that 
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a vessel arrived at a port of the United States with a bill of health granted 
by an officer having competent power to that effect at the port whence such 
vessel shall have sailed, setting forth that no malignant or contagious diseases 
prevailed at that port, shall be subjected to no other quarantine than such as 
may be necessary for the visit of the health officer of the port where such 
vessels shall have arrived, after such said vessels shall be allowed immediately 
to enter and unload their cargo. 

Of course the law and this treaty were in conflict, for the vessel 
showed a clean bill of health, but Judge White said that there was 
no conflict because the treaty was made subject to the enactment of a 
quarantine law by Louisiana. If the treaty was subject to the enact- 
ment of such a law, clearly it was not superior to that law.^ 

Mr. Albert Shaw : It is not my purpose, in speaking for a few 
moments upon the subject of our relations with the great peoples who 
are our neighbors across the Pacific, to enter the field of discussion 
in a legal or technical way. I have listened with interest to the 
presentations that have been made touching upon such specific topics 
as land tenure by alliens and the treaty-making power ^s limited 
by the American Constitution and the nature of our federal union. 
There are broader questions than these lying at the base of national 
tendency, and it is in the light of the fundamental problems that the 
particular issues must be considered if their solutions are to be valu- 
able and permanent. 

It is upon one or two aspects of the broader questions that I should 
like to speak. It is a very hopeful thing that we are developing a 
wider mental vision in the United States regarding all matters of 
international relationship. It is this growth of vision and under- 
standing that is to enable us, I believe, to maintain harmonious rela- 
tions with Japan and China. 

It has become necessary, in order not to do ourselves and our past 
history an injustice, to hold it clearly in mind as we look back over 
a period of a little more than a century that our chief business has 
been the definite creation of nationality. Partly through express 
direction and leadership, and partly through irresistible impulses, we 
have been trying to make a homogeneous American people — that is to 
say, a great nation having common habits of speech and thought and 
well blended as respects political and economic capacities and the 
things that go to make social solidarity. In brief, we have been 
trying to make a unified American people, precisely as the Germans, 

1 See Tucker's Limitations on the Treaty Making Power, p. 314. 
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French, English and Italians have been making their distinct nations, 
and jiist as Japan and China have evolved their own racial and na- 
tional types through a long experience of guarded seclusion. 

Our American history is very short, and we are as yet scarcely able 
to see it in perspective. I believe that future historians will see that 
in the process of making this new American nationality the two 
most important things thus far have been the abolition of the slave 
trade in 1808 and the arbitrary restrictions of Chinese immigration 
dating from about 1870. I am far from speaking with prejudice 
against any race, and am merely calling attention to two extremely 
important turning-points in the making of a homogeneous nationality. 

The Negro problem was not, in the permanent sense, one of slavery 
but one of immigration. Populations brought here were destined to 
remain, and the problems resulting from unwise immigration were to 
be permanent whereas those of slavery were transient in their nature. 
If we had not enacted the law abolishing the slave trade in 1808, 
the enormous demand for labor in the cotton fields in the decades 
after the introduction of the cotton gin, about 1820, would have 
brought about an irresistible activity in the nefarious trade and 
made its abolition impossible. We should have imported so many 
Negro men and women against their will that the present conditions 
in a large part of the United States, due to the presence of two races 
that do not blend, would be far more difficult than it now is. There 
was much violation of the law of 1808, and many thousands of slaves 
were smuggled in, previous to the Civil War. But this influx was 
negligible when compared with what would have happened if the 
policy provided for in the Constitution and put into eilect twenty 
years later had not existed as one of the fixed American decisions. 

The second great landmark in American history, from the stand- 
point of the unifying of our nationality, was the decision — after the 
most thorough and deliberate debates at Washington — to avoid the 
creation of a race problem between the Pacific Coast and the Rocky 
Mountains that might be even more difficult to deal with than the 
problem south of Mason and Dixon's line. The restriction of 
Chinese immigration, now almost fifty years ago, has not been as- 
sociated by most of our historical writers with the decision that 
preceded it by two generations. But if one is thinking of the evolu- 
tion of our predominant form of Americanism, these are probably 
the two most essential and determining things in the first century of 
American independence. 

I am inclined to think that if we had appreciated more truly the 
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nature of the problem of African immigration, we should have been 
able to deal more successfully with the solution of the slavery issues, 
while also employing domestic policies that would have been far more 
just and useful to both races in the South dtiring many decades past. 
Our duty to the American citizens of African origin who are here 
by reason of the forced immigration of their ancestors is clear. As 
respects the subsequent admission of African aliens from the West 
Indies and elsewhere, I am inclined to think we have not dealt with 
the problem on its merits. I say this not to lead you away from our 
topic, which has to do with the Far East, but to suggest an analogy 
that assists in establishing the basis of study and discussion. 

I have never had any doubts as to the wisdom of the general policy 
of restricting the immigration of oriental laborers to our Pacific 
Coast states. There may come a time in the future when there will 
be reasons for a considerable modification of this policy. But the 
American pioneers were creating their industrial as well as their 
political institutions in the new states west of the Rockies, and they 
were trying to induce as large a movement of white immigration as 
possible. I have always been of the opinion that they should be al- 
lowed, for the best interests of this nation — and for its ultimate rela- 
tionships with China, Japan, and the Far East — to develop their so- 
cial institutions as nearly as might be upon the fashion of those of 
the older parts of our American Union. 

Happily for the best welfare of all concerned, history stands upon 
the foundations that have been laid for it; and the questions at 
issue regarding the bringing of masses of labor from China and 
Japan have been settled by common acceptance and agreement. The 
leading minds of Japan do not fail to understand the American point 
of view, and the same thing is true of China. It has been our ex- 
perience in dealing with the governments and peoples of Japan and 
China that they keep their word with us, that they are honorable, 
that their friendship has been worth having and holding. 

Let me repeat, then, that the Chinese government has accepted in 
good faith our view of the desirability for the present of bidlding 
up our Pacific Coast states upon economic and social principles 
similar to those of the rest of our country. At a later period 
American employers under the ordinary laws of supply and demand 
affecting the labor market, began to bring in great numbers of 
Japanese working people, who, like those from China, were desirable 
because of their great skill and industry. The Japanese government, 
in its turn, accepted the views of public policy respecting coolie labor, 
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so called, that were entertained at Washington. In the period of 
those negotiations conducted for us by President Roosevelt and Secre- 
tary Root, the government of Japan agreed to control the tides of 
Japanese migration in such a way as to prevent that which was 
regarded in the United States as undesirable. 

This agreement on the part of the Japanese government has been 
steadfastly maintained, and has, in my opinion, been ample in every 
way. I am confident that we may safely repose trust in the policy 
of the government of Japan, and in the policy of the government of 
China, in respect to what upon the whole is undoubtedly the desire 
of this country — namely, the further continuance of our policy of 
developing a homogeneous white race. 

Dr. lyenaga, with his habitual reasonableness of mind, has long 
respected this American point of view, and he has just now stated 
it for us again in a way that shows Japan's consideration for 
America's opinions and objects. I have not been able to discover 
anything, as I have been listening to Dr. lyenaga's address, with 
which I am not in substantial agreement. Not only his general 
point of view, but his particular suggestions, seem to me in keeping 
with justice and right solutions. I believe that we can afford to be 
wholly generous and cordial in our relations of all kinds with both 
Japan and China. 

I have one more word to say in conclusion : Our attitude should be 
more positive and hospitable as respects the coming here of educated 
men and women from Japan and China. We should not merely toler- 
ate the scholars, the travelers, the merchants and the men of affairs 
from those cotmtries, but should extend to them a friendly welcome 
and should see that they are never subjected to the slightest indignity 
or discriminatory treatment by the lower order of custom officials or 
others who, in their zeal to keep out oriental laborers, are so ignorant 
and prejudiced that they are sometimes offensive to persons whose 
legal right to come here is precisely the same as our legal right to 
visit Japan and China. 

There are also reforms to be made in the details of arrangements 
for bringing Chinese students here, in accordance with the plans 
consequent upon our remission to China of our share of the excess 
indemnity which had been unjustly exacted after the Boxer troubles. 
We should encourage students, both Chinese and Japanese, and 
should see that plans for bringing them to our colleges, universities, 
and technical schools are carried out in a generous way and not as 
hitherto in ways that are to some extent obstructive and embarrassing. 
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Mr. a. B. Farquhar, York, Pennsylvania : I have always taken a 
deep interest in those wonderful ancient civilizations of Japan and 
China. I have known the people for sixty years and our firm has 
traded with them for nearly fifty years. The Japanese are imusually 
bright, attractive and satisfactory customers. The Chinese have a 
world-wide reputation for honesty. You may always rely upon their 
word. Could not the whole problem be solved by following the 
precepts of the great Nazarene Philosopher of nineteen centuries ago, 
recognizing the common brotherhood of man? I think if the experi- 
ment of Christianity were given a fair trial, the whole question would 
be solved. We should have no difficulty at all, I believe, in assimilat- 
ing a reasonable number of Chinese and Japanese in the great melt- 
ing pot of this country, just as we have assimilated vast niunbers of 
southeastern Europeans that are not equal in intelligence or enlight- 
enment to either of those great peoples. 

Japan has not forgotten that it was America that introduced her 
to the world. She has always wished our friendship and that she has 
deserved it may be proved by the thousands of visitors to that charm- 
ing island. 

We have not kept faith with the Japanese. It was understood that 
if Japan would stop the emigration of laborers that the Japanese now 
residing in this country should have the same consideration af- 
forded other foreigners. Power should be given the executive to 
enforce treaties, and such difficulties as we have had with Italy over 
the Mafia in New Orleans and now with Japan would be avoided. 

Professor Stanley K. Hornbeck: There is one aspect of this 
question which has not been touched upon, at least not in any detail, 
namely, to whom is the question as presented in California a vital 
question? I have failed so far to discover that the question of hold- 
ing land in California is of vital consequence to the Japanese people ; 
or indeed that the matter of admission to American citizenship is of 
vital consequence. 

There are, as Dr. lyenaga has suggested, some eighty thousand 
Japanese in this country. The position of the individuals who make 
up this group is of vital consequence to themselves, and with them we 
should endeavor to deal in proper fashion; but to the Japanese as a 
nation, what vital consideration is involved in the question whether 
these few shall have the right to own land in California? That is a 
question of privilege rather than a question of rights. 
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As regards the people of California, it is vital that they be satis- 
fied as to the conditions of life under which they find themselves. 
As to whether the people of California are being reasonable, as to 
whether they are acting as they should, I would not undertake to 
say. I would not even undertake to say whether the majority of the 
people of California do or do not favor the present discriminatory 
legislation. But I do contend that the Califomians have a vital 
interest in determining for themselves through their governmental 
machinery what conditions of life they wish to have for themselves, 
and that as between the United States and Japan, our first concern 
should be with the wishes of the people of one or several of our 
own states. 

In considering what our government may and what it should do in 
the making and interpretation of treaties, we need also to consider 
the principle upon which our federal union is founded : that we will 
allow the people of a state, so far as compatible with the interests 
of the group as a whole, to determine the condition of their lives. 

Miss Lillian D. Wald: I want to remind you that Mr. von 
Kaltenborn in his paper suggested a practical method to clear the 
way. He proposed that a commission be appointed for the purpose 
of acquainting us with the true interests of the Japanese and the 
Chinese, and of the problems debated today. This commission would 
not only acquaint us with the interests and the problems of the East, 
but would in turn inevitably acquaint the Orient with our own prob- 
lems and interests. If we do not take up the study of these seri- 
ously, we may miss an opportunity to avoid trouble in the future. 
Sympathetic study and research by the kind of committee that Mr. 
von Kaltenborn doubtless has in mind, could not fail to bring us 
nearer to understanding each other. Now is the time for responsible, 
sympathetic interpreters of the races, both the eastern and the 
western. We need more light, and understanding will follow. 

Mr. Fabian Franklin: The substance of Professor Hombeck's 
remarks, was this: To the eighty thousand Japanese in California, 
it is important how they live and what privileges they have, but to the 
people of Japan it is not very important. On the other hand, the 
people of California feel that the question is important to Cali- 
fomians. I think I am not doing injustice to the speaker, in quoting; 
him as virtually admitting that the question is not whether it really 
is of importance to Californians, but whether they think it is. Most 
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of US at a distance cannot feel that it really is of great importance. 
The point in the speaker's mind, however, was, I think, that 
since the people of California feel that it is of importance, it is of 
importance, and therefore we should let them have their way. 

But suppose the people of Japan likewise feel it of great import- 
ance to them that the Japanese in California shall not be subjected 
to indignity. Whether it really is of importance to them or not, sup- 
pose the people of Japan feel it important that these eighty thousand 
shall have certain privileges and rights in California. Suppose they 
feel it important that they are discriminated against as compared 
with others — that point of discrimination, by the way, was much sub- 
merged in the remarks of Mr. von Kaltenborn — then what follows? 
The state of mind of the Japanese is a fact, quite as much as the state 
of mind of the Califomians. If we are to be safe in our national 
and international position, it is for the government of the United 
States to decide as between those two. Because the people of Cali- 
fornia think they have a grievance, and choose to take such a course 
regarding it as may involve the nation in most serious difficulties 
with another country, shall we say that the federal government can do 
nothing about it? That would be an impotent conclusion. 

A number of difficult legal questions have been brought up in 
the papers of the morning. To meet those difficulties will require 
much time as well as much thought, but a large part of the trouble 
might be disposed of by some such measure as that proposed by Mr. 
Husted of this state, in a bill that he has introduced in Congress. 
The bill proposes that no state shall have power to enact legislation 
discriminatory among aliens — not against aliens, but among aliens. 
Some such legislation should be enacted. The United States ought 
not to be at the mercy of any state that may take the notion to pass 
legislation against a particular nation, and thereby bring our whole 
country into trouble. 

Mr. von Kaltenborn : The fact of discrimination as among aliens 
was submerged in my paper only because of time limitations. It 
was certainly not due to intention, because I intended to point out 
this special fact as essential: To remove the point of this dispute, 
we must realize that the discrimination complained of in the Cali- 
fornia statute is not a discrimination peculiar to California or apply- 
ing only to the Japanese. It is a discrimination inherent in the 
naturalization law of the United States. Our naturalization law dis- 
criminates against seven hundred million brown and yellow people. 
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Now, if we can transfer the dispute from the sharp point which it 
has reached in a single American state to the larger field of national 
consideration, then following out my suggestion for a Pacific con- 
ference, to an international consideration joined by all countries 
which are thus discriminating — and every white man's country on 
the Pacific is discriminating — then by such a conference — a confer- 
ence which will represent India and China as well as Japan — which 
will lack the acrimony of localized discussions, we shall approach a 
solution of this grave issue. 

Mr. Fabian Franklin: I do not wish to be put down as un- 
friendly to the suggestion of a conference, but I very much wish 
that the point I made might remain in the minds of those here 
present. What Mr. von Kaltenbom proposes will be but the beginning 
of a tremendous problem which may take years. Here is a single 
thing which can be done, and which pro tanto will improve the situ- 
ation. We should not allow any one state to complicate the problem 
of discriminating or not discriminating, whatever it may be ; and that 
is an object which can be speedily attained by the passing of an act 
of Congress ten lines in length. 

Dr. Iyenaga: I want to correct a misrepresentation of fact. 
There are not eighty thousand Japanese residing in California alone, 
as some speakers have said. There may be about sixty thousand 
in California. Eighty thousand is the whole number of Japanese 
residing in the United States, with its one hundred million popula- 
tion. Even among the eighty thousand perhaps twenty thousands 
are transients. The number also includes, of course, women and 
children, so that the number of those who are likely to apply for 
naturalization papers is insignificant compared to the one hundred 
millions of the American population. I cannot see why the United 
States would not be able to assimilate that insignificant number. 

Mr. Ma Soo, New York : I fail to see the utility of the commission 
suggested by Mr. von Kaltenbom. If you assume that the Chinese 
or the Japanese are lacking in assimilability, what is the use of 
having a commission? If your aim is to convince the Japanese or 
the Chinese that they are incapable of living the life of the white 
man, then the Chinese or the Japanese, being self-respecting people, 
will have no part in such a commission. 

(592) 



No. 3] RESIDENT ALIENS AND TREATY OBLIGATIONS 69 

Judge P. W. Meldrim, Savannah, Georgia: The statement that 
each American state has the right to enact laws for the government 
of its own territory cannot be questioned. We ought to imderstand 
the matter clearly, and state the issue fairly. Each American state is 
sovereign, and has the absolute right to enact laws determining the 
tenure by which realty in that state is held. 

I rose, however, simply to express the thought that we ought, in 
a spirit of kindness, but none the less with firmness, to declare that 
the principle just announced, is well settled; and that this declara- 
tion should be made without our being deterred from making it by 
any threat or fear of consequence. 

Professor Hornbeck: After all, grant that there is prejudice 
involved in this matter, and that there the issue in California and 
other western states lies. I regret the existence of race prejudice, 
but the prejudice exists. Dr. lyenaga's correction of my statement 
as to the location of the eighty thousand Japanese in the country 
only emphasizes my point : Land ownership in California is a matter 
of vital concern to only a handful of Japanese ; but it is a matter of 
vital concern to the whole group of Califomians that they them- 
selves shall be satisfied as to their environment. The first consider- 
ation with us should be what conditions of life are going to be satis- 
factory to our own people — ^so long as we do not injure others. 
Peace of mind is as vital to satisfaction as is economic well-being. 

Our legislation, both federal and state, withholds certain privi- 
leges from natives of some countries; it does not deprive them of 
right. If this legislation is unwise, its amendment should be 
brought about by a process of education and persuasion, not by 
coercion. 

Mr. Sidney L. Gulick: Mr. Chairman, may I add an item of 
information which I think will be of interest? There were in this 
country in 1910, 1358 naturalized Chinese and 483 Chinese who had 
taken out their first papers. There were also 420 naturalized 
Japanese and 387 Japanese who had taken out their first papers. 
The stringent interpretation and application of these laws which 
we have on our books began in 1906. That stringency was not re- 
quired by an act of Congress, but by an interpretation of the law 
by the Bureau of Naturalization. 

Professor Hall: It is absolutely impossible that there should 
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have been any naturalized Japanese or Chinese at the date specified. 
The federal laws have never permitted the naturalization of either 
Chinese or Japanese. There may have been a certain number of 
Chinese and Japanese citizens born in this country, but they were 
not naturalized citizens. 

Mr. Gulick: I can give you the page and number of the census 
showing that. (Census of 1910, vol. i, p. 1070). 

Prof. Hall: I shall have to stand on my statement that the 
census is in error in reporting any naturalized Chinese or Japanese 
citizens. Their naturalization has never been permitted by the 
federal laws, and, while it is quite possible that ignorant state minor 
officials have issued papers to them in a few cases, such action, being 
in violation of law, could confer no rights upon the recipients, who 
did not thereby become citizens. 
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